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Brokerage & Agency 


Initial complaint investigation process of 
the Real Estate Commission 


e The commission must investigate all written complaints. 
e Once verified, options are: 
1 - Dismiss the complaint 
2 - Ask the broker to respond 
e Until the response is received, the Commission may not: 
e subpoena records; 
e start a lawsuit; or 
e seize the brokerage firm's records. 


Actions after receiving response is received 
from the Real Estate Commission 


* Once the response is received, the commission may: 
e dismiss the case; 
¢ issue a letter of admonishment; or 
* send to a hearing with an administrative law judge. 


+ After the hearing and judge's verdict 
e Matter is referred back to the Commission 
* Options include: 
e public censure of the broker; 
e suspend the broker's license; 
* revoke the broker's license; or 
+ fine the broker up to $2,500 per incident. 
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Investigations, hearings, and penalties 


e Investigations are conducted by the Division of Real Estate. 
e Hearings are conducted by an administrative law judge. 


e Penalties are assessed by the Real Estate Commission. 


Items the commission will investigate 


a) Fraud or misrepresentation 
b) Improper accounting for funds belonging to others 
c) Violating the Colorado Consumer Protection Act 


d) Commingling: mixing money belonging to others with personal or 
Eels onthe broker Cue n 


e) Failure to provide the purchaser and seller with a proper closing 
statement 


f) Failure to adequately supervise the activities of employed licensees (in 
he case of an employing broker) 


g) Accepting payment for an act that requires a real estate license from 
anyone except the licensee's employing broker 


h) Demonstrating unworthiness or incompetence 


Audit authority of the Real Estate 
Commission 


e The Real Estate Commission can audit a brokerage firm at 
any time. 
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Conway-Bogue 


e Gave brokers the right to practice limited law 
1. The brokerage firm must be connected to the 
transaction through a brokerage relationship. 
2. There must be no fee for preparing the documents 
other than the normal real estate commission. 


3. The documents must be prepared on commonly used 
printed standard or approved forms. 


Commission rules 


Any deletion or modification to the body of a commission- 
approved form must be made directly on the body of the 
form in a legible manner that does not obscure the deletion 
that has been made. The reader should be able to determine 
what was removed. 


For example: 
Acceptable: 


Not acceptable: 


Commission rules 


Language added in blank spaces must be in different typeface 
or font than the preprinted language so the reader can tell the 
difference between the language added to the blanks and the 
commission-approved language. 
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Commission rules 


Certain specific provisions may be omitted from the approved 
form if those provisions do not apply to a particular 
transaction. 


In the event any provision is deleted, the caption or 


heading must remain unaltered and should be followed 
by the words “OMITTED-NOT APPLICABLE”. 


For example, to omit the “Assumption” subsection: 
4.6. Assumption. OMITTED-NOT APPLICABLE 


Commission rules 


The CREM addenda: If a broker uses a preprinted or prepared 
addendum that modifies or adds to the terms of a commission- 
approved contract form, and the addendum does not result from 
the negotiations of the parties, then such addendum must be 
prepared by 


(1) an attorney representing the broker or brokerage firm, 
(2) a principal to the transaction, or 
(3) an attorney representing a principal party. 


NOTE: Such addenda may not be prepared by the broker or 
brokers for the parties. 


Commission rules 


The broker must retain the addendum for four years from 
the last date the addendum was used. 


The broker must be able to provide the commission with the 
name of the attorney or law firm that prepared the 
addendum, upon request. 
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Commission rules 


Commission rules do not apply to the following: 
e Contracts for new homes with warranties 
e Contracts prepared by a subdivision developer 


A brokerage firm is NOT allowed to have its attorney prepare 
contracts for general use in the firm. The brokers would 
need to use commission-approved forms. 


RESPA 

(Real Estate Settlement Procedures Act) 

e Governs any residential transaction involving a federally 
regulated loan. 


e Covers relationships, if any, between the brokers, lenders, 
title companies, and other entities involved in real estate 
transactions. (Everyone) 


e Prevents kickbacks between these entities. 
e Referral fees between brokers is OK. 


Licensing requirements 


* Areal estate license is required for anyone doing any of the 
following for a fee for others: 


e Selling, buying, renting, or leasing real estate 

e Offering to buy, sell, rent, or lease real estate 

e Negotiating the sale, rental, or exchange of real estate 

e Listing, offering, or attempting to list real property for sale, 
rent, lease, or exchange 

e Auctioning real estate for others 

e Selling real estate options 


* Remember LLBEANS 
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Licensing requirements 


* Colorado issues only broker licenses to new applicants. 
e Colorado is a single-license state. The state issues only 
broker licenses. 
e To obtain a Colorado broker license, all of the following are 
required: 
* Complete 168 hours of prelicensing education 
e Pass the state and national exams 
e Submit fingerprints and background check 
e Submit an application to the Colorado Real Estate Commission 


+ The applicant must also be at least 18 years old. 


Exemptions from licensing 


e The following are exempt from licensing: 
e Attorneys-in-fact acting without compensation 
e Public officials conducting their duties 
e Anyone acting on their own behalf 
e Attorneys-at-law representing clients 
Must be licensed if acting as a broker 


License renewal 


e A broker's license will expire three years after it is issued on 
December 31. 


e Brokers will renew a license on a calendar year cycle, 
commencing on Jan 1 of year one and expiring on Dec 31 of 
year three. 
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License renewal 


f a broker fails to pay the renewal fee on or before the | 
expiration, there is a 31-day grace period; the broker will need 
o pay only the renewal fee. The broker must have met the 
continuing education requirements before expiration. 


After 32 days and up to one year, the broker may reinstate a 
icense by paying the renewal fee plus a reinstatement fee of 
half the renewal fee. 


* During this period, the broker's license is considered to be active, 
but the broker may not practice real estate until the license 
fee is paid. (Can not collect a commission) 


After a year, but within three years, the broker can renew the 
icense by paying the renewal fee plus a reinstatement fee equal 
o the renewal fee. 


License renewal education requirements 


e Brokers must complete 24 hours of continuing education 
during the three-year period prior to renewing. 


* Brokers must take three different four-hour ACU (Annual 
Commission Update) courses during the three-year period as 
part of the requirement (one per calendar year). (12 hours) 


e The remaining hours of continuing education can be taken 
as electives (on any topic the broker chooses), but each 
course must comply with the topics permitted by Colorado 
statute and the Real Estate Commission. (12 hours) 


Alternatives to the continuing education 
requirements 


° Brokers may take and pass the state portion of the 
licensing exam to satisfy the entire 24-hour continuing 
education requirement. The national portion is not required. 


e Brokers may take the 24-hour brokerage reactivation course; 
this course may only be taken every other license cycle for 
continuing education credit. 
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Trade names 


e Real estate firms use two types of trade names. 

e First, a unique name registered with the state. 

e For example: An independent firm wants to be called ABC 
Realty. The trade name must be registered with the 
Colorado Department of Revenue or the secretary of 
state before the firm may hold its license in that name. 


Trade names and advertising 


+ All advertising and property signs must clearly specify the name 
of the brokerage firm as licensed with the Real etate 
Commission. 


* There are no et or size requirements for the difference 
between the brokerage firm and the broker's name advertising. 


e Advertisements placed by broker associates for properties listed 
with the brokerage firm must include the licensed name of the 
brokerage firm. A broker associate can include their name and 


phone number, but they must identify their brokerage firm in all 
advertising. 


e The ONLY thing that MUST be on your advertising is your 
BROKERAGE FIRM’S name. 


Three levels of responsibility 


e The Real Estate Commission recognizes three levels of 
responsibility for brokers that are based on experience and 
additional education. 


e An associate broker 
e An independent broker 
e An employing broker 


Let's review each.... 
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Associate broker 


e An associate broker is a licensee with less than two years of 
active experience, or a licensee with two or more years of 
experience who has chosen not to upgrade a license to 
independent or employing broker. 


e They must work under the supervision of an employing 
broker and will qualify as an independent broker after two 
years of active experience. 


Independent broker 


e Has a minimum of two years of active experience. 


e May work independently and be licensed asan individual or 
a business entity. 


* May not hire or supervise other licensees. 


e Is not required to undergo additional education to upgrade 
to this license type. 


Employing broker 


e Has a minimum of two years of active experience as 
appropriate to the area of supervision. 


e Is qualified to hire and supervise other licensees. 


* Must complete an additional 24-hour course in 
brokerage administration (there is also a POINT system to 
confirm competence to supervise). 
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Colorado brokerage relationships — 
representation of consumers 


+ Agent (OLDCAR) 

e In Colorado, an agent's duties are the same fiduciary 
duties as those under the common law of agency. 

e Any brokerage firm and broker acting as an agent must 
have a written agency contract in Colorado. The two 
most common contracts are the Exclusive Right-to-Sell 
Listing Contract and Exclusive Right-to-Buy Listing 
Contract. 

e A broker acting as an agent may only be a single agent 
in a single transaction, representing only one side. 


Fiduciary duties 


Agent owes OLD CAR 


Obedience 

Loyalty 

Disclosure of the benefits and the risks 
Confidentiality 

Accounting 

Reasonable skill and care 


Transaction-broker (DCAR) 


e A transaction-broker is not an agent or advocate for either 
party. A transaction-broker acts like a referee (neutral). 


e A broker may represent one party as a transaction-broker 
(e.g., a seller's transaction-broker with an Exclusive Right-to- 
Sell Listing Contract), or a transaction-broker may represent 
both sides without a conflict of interest (double-end the 
transaction). 
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Transaction-broker 


e Transaction-broker is the default relationship in Colorado; 
it does not require a written contract, only a written 
disclosure of responsibilities (brokerage disclosure to 
buyer/seller). 

e A broker cannot act as a transaction-broker if the broker is 
unable to be neutral. For example, a broker typically cannot 
be a transaction-broker when representing: 

e themselves as a principal, 

e a spouse or family member, 

e a close personal friend or business associate, or 

* repeat clients or multiple properties for the same client. 


Uniformed duties (DCAR) 
Transaction-broker owes DCAR 


Disclosure of the risks (material facts) 
Confidentiality 

Accounting 

Reasonable skill and care 


Customer (DAH) 


e Colorado law also defines a customer in a transaction as “a party 
to the real estate transaction with whom the broker has no 
brokerage relationship or no representation, because such 
party has not engaged or employed any broker.” 

e The broker must disclose in writing that the broker will 
continue to be the agent for the seller and have no brokerage 
relationship, or representation, with this “buyer customer.” 
(Disclosure is done with Brokerage Disclosure to Buyer) 

e The single agent broker may do anything for a customer that 
does not compromise the agency contract with the principal. 
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The duties licensees owe to a customer 
are (DAH) 


Disclosure of material facts 
Accounting for money and property entrusted to 
the broker 

Honesty 


Additional facts on representation 


e Receiving a fee from someone does not establish agency or 
any other relationship. The written contract, disclosure, 
or, at times, your actions determine representation and 
the brokerage relationship. 

e The employing broker's written office policy details what 
the brokerage firm offers: either relationship (agency and 
transaction brokerage) or only certain choices. 


Double-ending transactions in Colorado 


e The listing contracts provide the broker and the principal two 
options they may negotiate if the broker gets the 
opportunity to double-end the transaction (when the broker 
works with both the buyer and seller in the same 
transaction). 

e The broker remains an agent for either the buyer or 
seller. 

* The broker becomes a transaction broker 
representing both sides. 
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Agent (double-ending a transaction) 


e The broker remains an agent for either the buyer or seller. In 
this case, the broker must treat the other party as a 
customer to work both sides of the transaction. 


Transaction-broker double-ending a 
transaction 


e The broker can, with permission from a principal or 
principals (if working as an agent for both the seller and 
buyer), automatically change to a transaction-broker to work 
both sides of the transaction. This permission is given in 
the listing contract. 


e The law requires that if a broker has a brokerage relationship 
with both sides, the broker must treat both parties equally 
and must be a transaction-broker. Agents may represent 
only one party to the transaction. (NO dual agency in 
Colorado) 


Disclosure of brokerage relationships and 
Commission requirements 


e Disclosure must be made before eliciting or receiving any 
confidential information from the consumer. 

e Brokers are allowed to have rapport-building 
conversations without disclosing who they represent. 

e Disclosure might start orally in a phone conversation if 
the broker believes the consumer might divulge 
confidential information. 

e Disclosure must be in writing at the first physical contact 
with the consumer for the broker to be in compliance with 
the law. 
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Disclosure forms 


+ Brokers must use one of two approved forms to meet the 
requirement of giving written disclosure (Brokerage Disclosure 
to Buyer or Brokerage Disclosure to Seller [Sale by Owner)). 

e The broker is not required to have the written disclosure form 
signed to be in compliance with the law. If the member of the 
public declines to sign, the broker should note the person's name 
and date on the file copy and give a second copy with the broker's 
signature to the member of the public. 

* Don't confuse in writing with signed; Commission rules state 
that the broker must give a written disclosure, not that the 
member of the public has to sign it. 


Designated brokerage 


e The brokerage firm owns the listing contract and elects to 
provide services by designating an associate broker to 
represent the principal in the contract. 


- In designated brokerage, the brokerage relationship 
stops with the designated associate broker and does not 
extend to the rest of the brokerage firm or the 
employing broker. 


e The designation must be in writing; typically this is done in 
the brokerage firm's written office policy. 


Designated brokerage 


e An in-company transaction is when two brokers from the 
same firm represent both parties to a single transaction. 


In-company: multiple brokers—no conflict 


e A conflict arises if one broker is designated to provide 
services to both buyer and seller in the same transaction 
(double-ending the transaction) and has an agency 
relationship with at least one party. 
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KAPLAN) BEASTER 


Colorado 
Session 2 


Contracts 1 


Listing contracts and buyer 
representation agreements 


* The listing contract belongs to the brokerage firm and not 
the individual broker completing the form. 


e Most of the blanks in a form are negotiable items, and all 
of them must be addressed. 


Listing contracts and buyer 
representation agreements 


e The broker will not disclose, without the seller's or buyer's 
permission, the following: 


* The seller’s or buyer's negotiation position regarding 
price, financing terms, or motivations (remember PTM) 
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Stigmatized properties 


e Stigmatized property laws are created by each state—not 
at the federal level. 


e The fact that the property was the site of a homicide, other 
felony, or a suicide does not require disclosure. 


e The law does not prohibit disclosure. 


- A listing broker could disclose this information with the 
seller's written permission. 


e A buyer's broker may disclose without permission. 


+ The commission will not investigate a broker's failure to 
disclose stigmatizing information. 


Material fact (anything that can change 
someone’s mind) 


e A broker who knows of a material defect is required to 
disclose it. 


e A broker who suspects a problem should strongly 
recommend specific professional investigation by an expert. 


e The broker has no obligation to verify the accuracy or 
completeness of the statements made by a party (unless 
the broker believes the party is lying). 


Holdover period—both listing 
agreements (broker protection clause) 


e The holdover period is a time period negotiated between the 
parties. 


e The broker must submit the potential buyers’ names or 
properties shown in writing during the listing period. 


+ If the box “shall not owe” is checked, or an exclusive listing 
with another broker following expiration or termination of 
the listing (but within the holdover period) occurs, then the 
holdover provision will end. In this situation, the seller or 
buyer would not owe the broker a commission. 
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Rebates/renegotiations 


e The Real Estate Commission has a position statement 
allowing a broker to “rebate” part of a commission to either 
the seller or the buyer as a renegotiation of the 
commission. 


e Example: Seller is also buying with the broker. Broker can 
charge a full commission on the sale of the home and rebate 
back part of the commission on the purchase. 


Modification of this listing contract 


e The broker would use the Listing Contract Amend/Extend 
form to modify this contract. 


e Example: Exclusive right to sell - seller and broker agree to a 
price reduction; you would use this form to lower the price. 


Copy of contract 


All parties signing the listing must receive copies 
immediately. 


e Example: When two or more parties have signed the 
contract, ALL parties MUST receive their own emailed copy. 
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Megan’s Law 


If the buyer has any concerns about registered sex offenders, 
local law enforcement should be contacted by the BUYER, not 
the BROKER. The Colorado Real Estate Manual helps brokers 
define and work within the context of this federal law. 


Sign crossing 


e Brokers must not “cross the sign” of another broker. This 
means that they may not approach the seller for any 
el while the property is listed (i.e., has a sign in the 
yard). 

+ All negotiations must be handled through the listing 
broker. 

e The only exception is when the seller approaches a 
broker who is not the listing broker. This broker may 
negotiate and sign a new listing with the seller, as long as 
the new contract beginning date is after the current listing 
expires. 


Single-party listings (FSBO) 


e This rule protects for sale by owners when they agree to pay a 
commission to a broker for bringing a buyer. 

+ To protect the seller, when using the Exclusive Right-to-Sell Listing 
Contract, the broker should add the following to the additional 
provisions section: 

e The provisions of this listing contract shall apply only in the 
event a sale is made to: (buyer’s name). 

e The termination date shall not be extended by the 
holdover period of this listing contract. 

e In the event a sale is made by the owner or the owner's broker 
to any party other than the above-named, this listing contract 
is void. 
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The Real Estate Commission has approved six 
forms of the Contract to Buy and Sell Real Estate. 


1. Residential - used for all non-income residential sales 

2. Income-Residential - used for all residential income sales 

3. Colorado Residential Foreclosure Act - used if the 
Colorado Foreclosure Protection Act applies 

4, Commercial - used for all commercial property sales 
(cannot be used for any type of residential property) 

5. Land - used for vacant land sales 


6. Manufactured home - used for manufactured homes sold 
on leased lots. 


Inclusions 


e Inclusions - defines fixtures, personal property, trade 
fixtures, water rights, and other items to be conveyed. 


* These items of real property will be included in the sale, 
unless specifically excluded in the contract under the 
Exclusions section. 


e The fixtures will transfer with the rest of the real property 
in the deed. Personal property will transfer via a bill of 
sale. 


Exclusions 


e Exclusions - lists all items that the seller is excluding from 
the sale. 


+ Fixtures, unless listed here, will be conveyed with the 
title (deed). 
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Dates and deadlines in CBS 


e This is the only place dates 
appear in the contract. 


e The broker will enter dates 
in this table for each 
“referenced” section in the 
contract. 


Price and terms 


e This is the only place price appears in the contract. 


23 4. PURCHASE PRICE AND TERMS. 
124 4.1. Price and Terms. The Purchase Price set forth below is payable in U.S. Dollars by Buyer as follows: 


Trem No. | Reference | Item Amount 
Purchase Price 415.000 
Eame:t Money 

New Loan 
‘Assumption Balance 
Private Financing 
Seller Financing 


| Cack at Closing 
TOTAL 


Earnest money 


e Earnest money - can be anything the seller will accept 


e The buyer's broker is obligated to deliver the earnest money to 
the listing broker/firm immediately upon acceptance of the 
offer. (Before that, it’s in the car for safe keeping ©) 


e The section in the contract to buy and sell gives express authority 


to the listin brokerage firm to hold the earnest money until 
closing or defeat of the sale. 
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Seller concession 


e Seller concessions - these are most likely to occur in 
residential transactions (e.g., giving the buyer money 
toward the closing costs). 

e If the seller offers concessions to the buyer, it affects the 
overall sales price and value and must be noted in the MLS 
after closing. 


Good funds 


* Colorado law requires that the buyer pay the balance of the 
purchase price in good funds at closing. Good funds are 
considered to be: 

e Wire transfer 
e Cashier's check 
e Teller’s check 


. NOT CASH, but like cash 


KAPLAN) BEASTER 


Colorado 
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Contracts 2 
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Negative consent provision 


e Negative consent provision (as are most contingencies in the 
contract). If the buyer does not respond by the deadline (new 
loan terms), the buyer waives the condition and accepts the 
risk of losing the earnest money deposit if the buyer cannot 
get a loan. 


e A negative consent provision means that one part has a 
right to object to something or even terminate the 
contract with written notice to the other party. 


e If the party does nothing, the party waives the right to 
object or terminate under the provision. The contingency 
is terminated, not the contract 


Typical contingencies (negative consent 
provision) 

e Financing 

e Appraisal 

* Title 

e Inspection 

e Due diligence 


Appraisal provisions in CBS 


e If offering an objection, the buyer must attach the 
appraisal or a letter from the lender showing that the 
appraisal price is lower than the purchase price. This 
offers the seller and buyer time to negotiate a resolution to 
the lower price. 


e Cost of appraisal - determines who will pay for the appraisal. 
Check boxes make this negotiable. 
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Evidence of title in CBS 


e A check box determines if the seller or buyer will choose the 
title company and pay for the title insurance. 
e The party choosing the title company is the one who 
pays for the policy. 
e RESPA requires that if the buyer pays for all or any portion 
of the title insurance, the buyer may then choose the title 
company. 


Owner’s extended coverage in CBS 


e The buyer may request an owner's extended coverage (OEC) 
policy, which would include insurance coverage for the six 
items listed in the contract to buy and sell. 

e Once again, check boxes will determine who will pay for 
the extended coverage. 


Inspection objection 


After the inspection, the buyer has three choices before the 
inspection objection deadline: 
1. Do not give notice before the deadline and let the 
contingency expire (waive the right to object). 
2. Terminate the contract on or before the inspection 
objection deadline. 
3. Use the inspection objection form to give the seller a 
written list of items that are unsatisfactory and must be 
corrected. 
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Inspection resolution 


e If the buyer and seller cannot reach a written agreement by 
the resolution deadline on what will be corrected and how, 
the contract will terminate on the resolution deadline 
listed. 


. If there is an OBJECTION, there must be RESOLUTION. 


Closing costs, closing fee, association 
fees, and taxes in section 15 of the CBS 


e How the fees for the closing service will be paid is negotiated 
here in section 15. (Review this section - LOOK at all the 
negotiable items - checked boxes) 


Causes of loss, insurance; condition of, damage 
to property and inclusions and walk-through 


e Damage, inclusions, and services - if an inclusion fails 
between the contract date and closing, the seller must repair 
it or replace it with “a unit of similar size, age, and quality.” 
The parties might also agree to an equivalent credit at 
closing. 


©Kaplan, Inc. 


2024 


24 


LEARN Colorado 2024 


Time of essence, default, and remedies 


e The buyar and seller are agreeing to the remedy if the other party 
is in default. Specific performance is an option available to 
either party, with the seller having the additional choice of 
liquidated damages. 


e Creates the choices the buyer can make if the buyer defaults on 
the contract. 


e Unless the box is checked for specific performance, 
liquidated damages is automatically chosen. 


e Liquidated damages = earnest money 


Default 


e Gives the buyer notice of the buyer's only remedy (specific 
performance) if the seller defaults on the contract. 
e The buyer has remedies parallel to the specific performance 
remedies described under buyer default. 
e Note: The only remedy available to both parties in 
approved contracts is specific performance. 


Specific performance 


e Specific performance allows the seller to cancel the contract, 
keep the earnest money, and sue the buyer for damages, 
or take the buyer to court to force the buyer to perform the 
purchase terms and sue for additional damages. 
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Liquidated damages 


e Liquidated damages (the default if no box is checked) 
provides that the seller may only keep the earnest money. 


* Hook liquidated damages with earnest money 


Mediation 


+ As in all approved contracts, the parties (buyer and seller) are 
agreeing to first use nonbinding mediation to try to settle any 
dispute. 

+ The parties agree to mediate for 30 days and will split the cost 
of the mediation evenly. 

e Any resolution reached and signed by the parties will be 
binding on the parties. 

¢ If mediation does not settle the situation, either party may 
take the matter to arbitration or litigation (lawsuit). The lawsuit 
or lis pendens may be filed during the mediation period. 

e The right to mediation is standard in every approved 
contract and is not negotiable. 


Notice of acceptance, counterparts 


e The buyer may withdraw the offer at any time until the buyer 
or the buyer’s representative learns of acceptance of the 
offer. 


e Example: Buyer finds another property they want to write an 
offer on. Buyer can withdraw offer (buyer’s broker would do 
this) and write on the new property prior to seller accepting 
offer. 
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Broker’s acknowledgments and 
compensation disclosure 


e Defines the brokerage relationships and if the brokers are 
holding the earnest money. 


e When they sign, there is a check box for brokers to 
acknowledge receipt of the earnest money. 


e The brokers also acknowledge their relationship in the 
transaction (is this a change of status). 


Colorado water rights 


e Water rights are a real property interest, conveyed by deed with a 
separate legal description (2 déeds). 


e Water rights in Colorado are determined through adjudication, 
which means through the Colorado water court. 


e Water rights in Colorado are not an appurtenance—they do not 
automatically “run with the land”—but must be specifically 
transferred by deed. 

* These rights come from the doctrine of prior appropriation— 
whoever uses the water for the first beneficial use has senior 
rights (priority). (Just like national.) 

e In Colorado, water rights are most often an issue in agricultural 
transactions and are often tied to irrigation. 


Well permits 


e The state engineer issues well permits to allow a property 
owner to drill or maintain a well. 


e A well permit does not represent an actual water right; it is a 
right of use. 


e Hook — well permits with state engineer 
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Deeds of trust law in Colorado 


e The deed of trust has the following three parties: 
1. Trustor (the borrower) 
2. Public trustee (a government office) 
3. Beneficiary (the lender) 


Deed of trust = 3 words, 3 parties 


Foreclosure in Colorado 


e The public trustee has the power to enforce the lien for the 
beneficiary/lender. The public trustee is the only entity 
with the nonjudicial right to foreclose. 

e The steps in a foreclosure are the following: 

1. The borrower defaults. 
2. The lender files a Notice of Election and Demand with 
the public trustee. The public trustee advertises the 


property prior to the sale (this is when the clock starts to 
tick). 


. The borrower has a rient to redeem prior to the 


foreclosure sale, which is called the right to cure. 


Foreclosure in Colorado 


e For all properties except agricultural, the sale must be 
scheduled no less than 110 days from the filing, but no 
longer than 125 days (non-agricultural). 


e The period for agricultural property is no less than 215 
days from filing, but no longer than 230 days. 


e If the amount received is less than the lien, the lender can 
receive a deficiency judgment (general lien) and pursue the 
borrower's other assets to satisfy the deficiency. 
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Colorado Foreclosure Protection Act 


e The act applies if the property is residential, if the seller has 
been in default for more than 30 days or is in foreclosure, 
and if the property will be non-owner-occupied after 
closing. 


Uniform Consumer Credit Code (UCCC) 
and usury 


e Charging a higher rate is usury. (Set at the STATE Level.) 


e A creditor who is regularly in the business of making loans 
may charge up to 21% (0.21) interest (and up to 36% on 
loans of $1,000 or less). 


e Anoncreditor, such as a seller providing seller-carry 
financing, may charge up to 45% (0.45) interest. 


Dual contracting (dual purchase 
contracts) 


* A form of loan fraud in which the buyer and seller illegally 
agree to write two different purchase contracts: 


e One with the true terms of the sale for an actual closing 


e One with a higher purchase price to present to the lender 
in order to get a higher loan amount 


e Don't confuse with dual agency - also not allowed in 
Colorado 


©Kaplan, Inc. 


2024 


29 


LEARN Colorado 2024 


KAPLAN) BEAL ESTATE 
Colorado 


Session 4 


Forms 


Definitions of a working relationship 


e Purpose: This disclosure form is 
a primary tool used to educate 
the public aout the brokerage 
relationships available under 
Colorado law. 


* The form is not required for most 
transactions but provides a good 
introduction to the different 
relationships that are available. 


+ REMEMBER: 


* Colorado law recognizes two 
brokerage relationships for a 
broker to represent a member of 
the public: agency and 
transaction broKerage. 


Brokerage disclosure to buyer/seller 


Purpose: This form, like the 

Definitions of Working mrema 
Relationships form, provides the Svante mmen menor SEE eano 
Real Estate Commission 

definitions of the relationships aR CLORE 

brokers can have with sellers or 

buyers. 


This form is used to define the 
ransaction hrokerage 
relationship when the buyer 
wants the default position with 
no signed contract, no obligation 
o pay a commission, and no 
agency relationship. 
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Brokerage disclosure to buyer/seller 


e This form is also used to make the buyer an unrepresented 
customer when the broker is an agent to the seller and 
wants to double-end the transaction. 


e This disclosure is mandatory if the broker has an existing 
representation relationship with a seller. The broker must 
disclose that relationship (agency or transaction-broker) to 
any unrepresented buyer who inquires about the seller's 


property. 


Brokerage disclosure to buyer/seller 


e The form makes it clear that the Races the broker is 
SEEEN is only for a particular property showing or for a 
property type 

e Customer: This box is checked if the buyer will always be a 
customer. 


° phe broker plans to show the broker's agency listing(s) to this 
uyer. 


e The seller has requested, in the listing, that the broker remain 
the seller's agent for showings. 
e The broker will have no contract to receive a fee from this 
uyer. 


e The broker may assist the customer in any way that does not 
compromise the agency relationship with the Seller. 


Brokerage disclosure to buyer/seller 


e Transaction brokerage only: The third check box is used 
when the following apply: 

e The broker will be a transaction-broker for all showings of 
any property whether or not it is one of the broker's 
listings. 

+ It would create the default representation role 
without a signed exclusive contract. 
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Brokerage disclosure to buyer/seller 


RELATIONSHIP BETWEEN BROKER AND BUYER 


BROKERAGE DISCLOSURE TO BUYER 
DEFINITIONS HIPS 


Brokerage disclosure to buyer/seller 


e The broker is not required to 
have the written disclosure 
form signed to be in 
compliance with the law. If the 
member of the public declines to 
sign, the broker should note the 
persons name and date on the 

ile copy and give a second copy 
with the broker's signature to the 
member of the public. 

+ Don't confuse in writing with 
signed; Commission rules state 
that the broker must give a 
written disclosure, not that the 
vem er of the public has to sign 
it. 


Exclusive right to sell 
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Exclusive right to buy 


Listing contract amend/extend 


e This form is used for any change to a buyer or seller listing 
contract when the brokerage firm is a party to the 
contract. 

e Examples of when this form is used include the following: 

e A change in the listing price 


e An extension of listing or buyer contract termination 
dates 


Contract to buy and sell 


e The Real Estate Commission has approved six forms of the 
Contract to Buy and Sell Real Estate. 
1. Residential - used for all non-income residential sales 
2. Income-Residential - used for all residential income 
sales 
e The broker will note if the property is one to four units 
or larger. This difference has an impact on loans the 
buyer may obtain for the sale of any residential income 
property. 
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Contract to buy and sell 


3. Colorado Residential Foreclosure Act - used if the 
Colorado Foreclosure Protection Act applies. 

e The act applies if the property is residential, the seller 
is in default for more than 30 days, or the property is in 
foreclosure and will be non-owner-occupied. This form 
meets the requirements of the act. 


Contract to buy and sell 


4. Commercial - used for all commercial property sales 
(cannot be used for any type of residential property) 
5. Land - used for vacant land sales 
e If residential property is to be conveyed with the land, 
this contract requires a residential addendum. 
6. Manufactured home - used for manufactured homes 
sold on leased lots. 


Change of status form 


e Gives notice to all parties 
who have a current agency 
listing that the broker, as 
agreed, is becoming a 
transaction-broker for the 
current transaction. 


e This is not a contract or new 
agreement. The parties 
already agreed to make 
this change in listing and 
buyer representation 
contracts. 
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Counterproposal 


e This form is used when the offeree (usually the seller) wishes 
to make a qualified acceptance of the offer. 


- A counterproposal terminates the offer and creates a 
new one. 


e The parties change positions as follows: 


e The original offeree (seller) becomes offeror of the 
counterproposal. 


e The original offeror (buyer) becomes offeree. 


Post-closing occupancy agreement 
(seller rent-back agreement) 


e This agreement is used 
when the seller is going to 
stay in the property for up to 
60 days or less after closing. 


Agreement to amend/extend 


e This form is approved to amend contract terms or extend 


dates and deadlines in the Contract to Buy and Sell Real 
Estate only. 


e The form reproduces the dates and deadlines table from the 
contract and provides spaces for other modifications. 

e The form is the same as the Counterproposal in that only the 
dates that change are entered and all of the others can be 
left blank or have “no change” entered. 

. If “deleted” is entered in a line, it means the date in the 
corresponding provision of the contract is to be deleted. 
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Agreement to amend/extend 


e Example: This form would be used to change the closing 
date of an executory contract. 


e Amendments or extensions must always be signed before 
the date being extended. 


e Both parties must sign, once again, to show mutual 
agreement. 


Inspection objection 


e This form is designed to carry out the inspection provision of the 
Contract to Buy and Sell Real Estate. 


e The buyer's PATEE must be before the inspection 
objection deadline in the contract. 


e If the buyer finds any unsatisfactory condition, the buyer must 
notify the seller in writing using the form before the inspection 
objection deadline. 


e A buyer who finds no problems proceeds to closing with no 
notice to the seller. The contingency expires (negative consent 
provision). 


* The form also allows the buyer to waive the condition and .Ț 
withdraw the inspection objection on or before the resolution 
deadline, and proceed to closing. 


Inspection resolution form 


e This approved form is used to document the final agreement 
between the buyer and seller over any inspection issues. 


e It gives all the parties one final place to clearly list the 
resolution. 


e This form must be completed and signed on or before 
the inspection resolution deadline, or the contract will 
terminate. 


¢ If there is an OBJECTION, there must be a RESOLUTION. 
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Notice to terminate 


e This approved form is used by the buyer or seller any time 
the Contract to Buy and Sell Real Estate is terminated, per 
one of the contract contingencies. 


Meets the contract requirement for written notice. 


Lead-based paint disclosure 


e To meet state and federal disclosure requirements of lead- 
based paint hazards for the sale or lease of all residential 
property with a building permit dated before January 1, 
1978. 


+ The seller (or landlord) is the party that is obligated to 
disclose. 

e The broker has a duty to inform the seller of the 
disclosure obligation but is not obligated to disclose. 

e The approved Lead-Based Paint Obligations of Seller form 
explains the federal requirement for any property owner. 


Square footage disclosure 


e This disclosure is used to bring brokers listing residential 
property in compliance with the law, which requires that the 
listing licensee disclose the source of any square-footage 
measurement that is provided to sellers and potential 
buyers of residential property. 


e Measurement is for the purpose of marketing; it may 
not be exact and is not for loan, valuation, or other 
purpose. 


©Kaplan, Inc. 


2024 


37 


LEARN Colorado 2024 


Seller’s property disclosure 


e This disclosure is used by the seller for the required 
disclosure of all material facts affecting the property of 
which the seller has knowledge. 

e Three forms are available, one for residential, one for land, 
and one for commercial properties. 


e They are not required by law or the listing contract. 


e The seller may decline to provide this disclosure. 
e The seller must still disclose all latent defects and 
adverse material facts, even if selling “as is.” 


Seller’s property disclosure 


¢ The seller, never the broker, fills out the form. It is 
completed to the best of the seller's current actual 
knowledge. 


e The buyer is advised to verify and inspect the property for a 
variety of issues. 


Source of Water Addendum to Contract 
to Buy and Sell Real Estate 


e This form is used if a Seller's Property Disclosure has not 
been completed for a residential property. It brings the 
seller into compliance with the requirement to disclose the 
source of water to the buyer. 
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Earnest Money Promissory Note 


e Must be honored in time to 
clear and be good funds by 
closing 


Licensee Buy-Out Addendum to Contract 
to Buy and Sell Real Estate 


e This addendum brings brokers into compliance with 
commission rules. 


e The commission rules describe the use of the Licensee Buy- 
Out Addendum, which is attached and made part of the 
Contract to Buy and Sell Real Estate. 


e This addendum will be subject to the Foreclosure Property 
Addendum, if applicable. 


Licensee Buy-Out Addendum to Contract 
to Buy and Sell Real Estate 


e Use the Licensee Buy-Out Addendum when one of the 
following apply: 
e The broker/brokerage firm will continue to market the 
property under an existing listing while the offer is in 
effect. 


e The licensee's offer is a guaranteed buy-out. 


e The broker is buying the property to facilitate another sale 
in which the broker will receive a commission. 
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Licensee Buy-Out Addendum to Contract 
to Buy and Sell Real Estate 


e This addendum is used only by the 
e listing designated broker or employing broker of the 
listing firm. 
e This addendum is not used: 
e by any other associate of the listing firm or by any other 
broker in a different firm, or 
e when a broker makes a personal purchase of a property 
not listed by the broker. 


Licensee Buy-Out Addendum to Contract 
to Buy and Sell Real Estate 


e The broker should disclose the broker's interest in buying the 
property prior to listing it. 
e The addendum makes the contract very seller friendly. 
e It requires licensees to confirm that they 
e are licensed and, as buyers, have enough resources to 
complete the transaction and will notify the seller if there 
is a change; 
e may make a profit on resale; and 
e will be obligated to pay any loss or expense after closing. 


Licensee Buy-Out Addendum to Contract 
to Buy and Sell Real Estate 


e The addendum removes the appraisal provision (licensee is 
responsible for valuation). 


e This addendum creates a specific performance contract if 
the buyer (licensee) defaults. 


e The seller may terminate at any time by written notice to the 
broker or brokerage firm. 
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Licensee Buy-Out Addendum to Contract 
to Buy and Sell Real Estate 


e The seller will have no obligations for expenses or losses 
after the closing. 


e The broker must present all offers until closing, and the 
seller may accept any of them. 


e The seller pays no commission if the buy-out closes. 


Closing instructions 


e This form is used by the seller and buyer to appoint a closing 
company to handle the closing. 


* It is a three-party agreement between the seller, buyer, 
and closing company, which is often a title insurance 
company. 

e The closing company agrees to prepare all the documents 
for closing. 


e The seller may choose how to receive net proceeds and may 
choose to receive them in good funds. 


Real Property Transfer Declaration 
(TD-1000) 


e To bring all parties at the closing in compliance with the state 
statute to “help ensure fair and uniform assessments for all 
property for property tax purposes” 

e This form is required by state statute and goes to the county 
assessor. 


e This form does not transfer personal property. (Bill of 
Sale) 
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Trust Accounts & Closings § 


Trust accounts 


* Trust accounts are required any time a real estate 
brokerage firm is going to hold money that belongs to 
other people. 


e Trust accounts must follow specific rules established by 
statute and the Real Estate Commission and are subject to 
audit by the Real Estate Commission. 


Trust accounts commission rules 


e The principal broker should establish an account before 
receiving money belonging to others. 


* Employees or broker associates are not permitted to have 
trust accounts. 


+ If the principal broker is not holding money belonging to 
others, no trust accounts are required. 


e If the principal broker chooses to have a title company hold 
the funds, the principal broker will still be responsible for 
making sure the funds are in safe and proper keeping. 
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Trust accounts commission rules 


e Trust account is subject to commission audit at any time. 


e Principal brokers must be able to withdraw funds without a 
cosigner (demand account). 

e The trust account may not contain operating funds or any 
funds belonging to employed broker associates. 

e Commissions or other funds that have been earned and 
belong to the broker must be removed from the trust 
account promptly. 


+ Employed brokers’ commissions are paid from the 
broker's operations account. 


Commingle (mix) 


e Commingling - improper mixing of funds within an account. 
e Not removing earned commissions or fees from the trust 
account promptly is an example of commingling. 
e Care must be taken to not commingle broker's funds with 
trust funds. 
e The account may contain sufficient brokerage funds to open 
and operate the account. 


e A broker needs enough trust accounts to assure that 
funds will not be commingled. 


Conversion 


e Conversion is defined as the illegal use of one party's funds 
to the benefit of another party. 


e Example: Paying bills for a property owner whose ledger 
card does not have sufficient funds, even though the 
check will clear the bank, is an example of conversion. 
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Types of trust accounts 


+ The Commission requires the following types of separate accounts when the 
broker is holding funds for others: 
Sales trust account - for money held in connection with sales 
transactions pending closing, which is also known as earnest money. 


Management trust account - for money held in connection with 
property management services. 


Security deposit trust account - for refundable security deposits 
collected from tenants for lease and rental units under management by 
e broker. 


Advance rental - for rental money collected in advance, especially for 
short-term rentals, as experienced in resort and vacation rentals: 
Owners’ association trust account - for funds held on behalf of 
condominium or planned-community associations. Use a separate 
account for each association and identify the account with the tax 
identification number of each association. 


Additional trust account rules 


e Trust accounts can be held in a recognized depository that is 
insured, such as a bank, savings and loan association, or 
credit union. 


* The brokerage firm name and principal broker's name 
must be on account records. 


e The bank must recognize that the account is a trust account. 


e Checks and deposit slips must indicate that it is a 
trust account. 


Interest-bearing trust accounts 


e NO trust accounts should be interest-bearing. 
e Exception: 

e The broker's sales trust account may be an interest- 
bearing account if the interest benefits an affordable 
housing program, like the Colorado Association of 
REALTORS® Foundation (CRF). 


e The brokerage must have a sign in the office indicating 
participation in this program. 

e The seller and buyer will approve the transfer in the 
Contract to Buy and Sell. 
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Earnest money deposits 


+ REMEMBER - earnest money is anything the seller will 
accept. 


e Checks must be deposited no later than the third 
business day following notice of acceptance of the offer. 


e Earnest money can be held in the trust account of a third 
party, such as a title company, with the permission of the 
parties (this is done in the CBS). 


Earnest money deposits 


+ If a contract terminates under a provision of the contract or ends 
due to an ae default of either party, the broker is 
required to disburse the funds to the proper party without 
delay (immediately). 

e If there is a dispute regarding disbursement of the earnest 
money, the broker may 

* hold the funds until it is resolved; 
. uae veined the funds to the court if the dispute is not resolved; 
an 


e deliver notice to the parties of the intent to disburse funds to 
the buyer if no action is taken within 120 calendar days of 
notice. 


Earnest money promissory note 


e Earnest money promissory note must be mentioned in the 
Contract to Buy and Sell. 


e The due date must be before closing, in time for the funds to be 
good funds at closing. 

+ If the note cannot be collected when due, the listing broker must 
inform the seller immediately and is responsible for the collection 
of the funds. 

* The seller can choose to declare the contract in default or 
agree to extend the contract. 

e Costs of collecting the promissory note are the responsibility 
of the buyer. 
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Records and record-keeping systems 


e Principal brokers must have trust account records that 
include the following: 

e Account journal of all cash receipts/disbursements - a 
chronological record of all activity in the account (jumbo). 

e Beneficiary ledger account system - records with 
specific details regarding the parties for each transaction 
(little). 

e Broker ledger card for funds belonging to the brokerage 
firm (enough money to open the account). 


Bank reconciliation records 


e Trust accounts must be reconciled every month that there is 
activity in the account. (Hopefully this is every month!!©) 


File retention records 


e The transaction file will include all support documents for 
any funds held in the trust account. At minimum, these 
records include copies of the following documents: 

e Contract, earnest money check, Seller's Property 
Disclosure, listing or buyer representation agreement 

* Copies of the closing statements and other closing 
documents signed at closing for the parties they 
represented 

* Copies of other documents or checks (at the principal 
broker's option) 


Keep the records for 4 years 
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File retention records 


e Employed brokers are required to return files to the 
employing broker for review and to file immediately after 
the closing. 


e Brokers must maintain required records for a minimum of 
four years (both employing broker and broker associates). 


e Sole proprietors are responsible for retaining their records 
for four years, even if they leave the business entirely or 
close their offices to join another brokerage firm. (If 
deceased, the heirs are responsible for records retention.) 


Property management (with regard to 
trust accounts) 


e The management account holds funds belonging to the 
property owners and is used to manage the property. 


e Security deposits must be held in an account separate 
from the owner's account, because the funds belong to 
the tenants. 


e Property management-related rents must be deposited into 
the appropriate trust account no later than five business 
days following receipt of the money. 


Dates to remember 


e Earnest money deposit = 3 days 

e Rent deposit = 5 days 

e Closing documents to broker = immediately after closing 
e Keep your documents for = 4 years 
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How many trust accounts do you need? 


e Principal brokers who hold earnest money and manage 
properties must have the following: 
e A sales trust account to hold earnest money 
e ay ‘a one property management account for owners’ 
unds 
e At least one security deposit trust account for tenants’ 
funds 
°- A broker can have an unlimited number of deposits for 
each type of fund in the above accounts—separate 
accounting using the ledger card identifies the individual 
transactions and properties. 


Security deposit trust account 


e The security deposit must be returned in full or an 
accounting of the reason the deposit was kept must be sent 


to the tenant within one month or within 60 days if the lease 


calls for it (silent lease). 


Closing funds 


e Good funds must be available for closing 
e Good funds include 
* wire transfers, 
e cashier's checks, and 
e teller's checks (savings and loan or credit union). 


e Good funds are NOT personal checks or company checks (or 


cash). 
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How the closing is created 


e The closing is created by the Contract to Buy and Sell 
along with other supporting documents, such as the 
closing instructions, tax certificates, and the title 
commitment. 


Responsibility for the proper accounting 


at a closing 


e Overall responsibility belongs to the listing brokerage and 
listing broker. 

e Individual licensee responsibility—the designated brokers 
are responsible for the accuracy of the Settlement 
Statement for their client. 

* The designated listing broker is responsible for the 
Settlement Statement for the seller. 

e The designated buyer's broker (selling broker) is 
responsible for the Settlement Statement for the buyer. 


What if the broker can’t attend the 

closing? 

e Brokers are expected to attend the closing. If the designated 
broker is unable to attend, the employing broker may 
appoint another broker to attend. 

e In this instance, all three brokers—employing broker, 
original broker, and appointed broker—will be 
responsible for the accuracy of the Settlement Statement 
for the party represented. 
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Closing company or other closing entity 


e A title insurance closing company, broker, or attorney may 
perform settlement services on behalf of the seller and the 
buyer. 


Errors at closing 


e Found before closing 
e Have the closing company correct the error 
e Minor error found at closing 


e Parties may agree to adjust the error (typically with a 
personal check or cash) or delay the closing. 


Nonresident seller withholding 


e Colorado law calls for a possible withholding of potential 
income tax from the gain in the sale of a property sold by a 
non-Colorado resident. 

e The seller is subject to withholding tax if: 

1. the seller lives outside of Colorado; and 
2. the sales price is greater than $100,000. 


e There are exemptions from this requirement, including the 
sale of a principal residence. 
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How to calculate the withholding 


e The amount of tax withheld will be the lower of 
e 2% of the sales price; or 
e the seller’s entire net proceeds (balance due to the seller). 


Example 


Seller is selling a property for $400,000 and is a non-Colorado 
resident. The seller will have proceeds in the amount of 
$6,000. How much does the closing entity need to withhold at 
the closing? 

A. $6,000 

B. $8,000 

C. $40.00 

D. $0 


Example 


Seller is selling a property for $400,000 and is a non-Colorado 
resident. The seller will have proceeds in the amount of $6,000. 
How much does the closing entity need to withhold at the closing? 


A. $6,000 
B. $8,000 
C. $40.00 
D. $0 
2% of the sales price; or 


the seller's entire net proceeds (which ever is 
LOWER) 
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Who collects the withholding tax? 


e Itis the responsibility of the closing entity to collect the 
withholding tax. 


e The closing entity is responsible for immediately forwarding 
the funds to the Colorado Department of Revenue. 


* Remember: The closing entity can be an attorney, a 
broker, or the closing/title company. 


Seller or buyer settlement statement 


e This form or a suitable substitute is mandatory when the 
broker conducts the closing. 


e It shows all of the DEBITS and CREDITS for the seller or 
buyer. 


e The designated listing broker checks figures for the seller. 
e The designated buyer's broker checks figures for the buyer. 


+ It must be maintained in the employing broker's files for 
four years. 


Buyer and seller DEBIT: an amount owed 
(sad face) © 


e A charge to the buyer or the seller 
e Reduces the amount of money the seller receives at closing 


e OR increases the amount of money the buyer brings to 
closing 
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Examples of seller DEBITS © (items owed): (items that 
reduce the amount of money the seller receives at closing) 


e Owner's title insurance policy 


e Property taxes for the preceding year; seller will owe full 
amount 


e Current year’s taxes: seller will owe buyer a prorated share 
SOB) 


e Broker's commission (charge to seller) 


e Proration of rents collected for the month of closing; seller 
will always owe buyer a prorated share 


e Security deposits are transferred in full 
e Seller-carry loan 


Examples of buyer DEBITS © (items owed): (items that 
increase the amount of money the buyer must bring to closing) 


e Selling price of the property 

e Loan closing costs 

e Mortgagee's title policy 

e Premium for new hazard insurance (homeowner's insurance) 


Buyer and seller CREDIT: an amount 
received (happy face) © 


e An amount in favor of that party 


e Reduces the amount of money the buyer must bring to 
closing 
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Examples of seller CREDITS: © 


e Items that increase the amount of money the seller receives 
at closing 
e Selling price of the property 
e Proration of bills paid in advance (already paid) by the 
seller (water and HOA dues) 


Examples of buyer CREDITS: © 


° to that reduce the amount of money the buyer must bring to 
closing 

+ Earnest money already deposited by the buyer and held by the 
broker or closing company 

e Security deposits transferred from a seller on an investment 
property 

e Proration of rent for the month of closing—from the seller 

e Proration of property taxes for the current year to be paid in 
arrears (after the year for which they are collected) 

e The amount of any loans assumed by the buyer or any new 
loans created as part of the purchase. 


+ REMEMBER: Loans are always a buyer credit. 


Broker DEBITS (deposits) 


+ Amounts DEPOSITED INTO the escrow account: 
e Earnest money 
e Net loan proceeds from a new loan 
e Funds from the parties at closing 
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Broker credits 


e Checks (payments) out of the escrow account 
e The broker writes checks at closing 
e Bills of either party paid through the closing 
e Balance due to the seller at closing 


Colorado rules and methods for 
prorations 
e Buyer owns the entire day of closing. 


e Use 365 days in a year (366 for leap year). 
e Use actual days in calendar months—know how many days 


e READ the question - they will tell you the days and who owns 
day of closing. 


Never prorate the following: 


e Security deposits (DS/CB) 


e Loan payments due. (Because interest is paid in arrears, a 
loan payment due pays the month before closing. The seller 
will owe the full amount. (DS/CBk) 

e Special taxes (special assessments) (per contract) 


e Contract says seller pays off special assessments 
- If both parties agree, could be assumed by the buyer 
and will not show up on the closing statement at all. 
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Proration formula 


Proration formula is ALWAYS the same. 


Total amount of the bill =$ total days in the billing period 38 
days owned == 


Proration: taxes for the current year 


Line 18: Taxes for the current year 
Closing date: February 16 
Last year’s taxes: $1,026.33 


WHO gets the DEBIT? WHO gets the CREDIT? 


Proration: taxes for the current year 
January 31 


February 15 
Total = 46 


February ar 
15 


e $1,026.33 + 365 x 46 = $129.35 


Debit Seller and Credit Buyer 
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Proration: interest on loan assumed 

Line 6: Interest on loan assumed 

Closing date: October 25 

The FHA Loan balance after the October payment is $125,000. 


The interest rate is 10%. 


WHO gets the Debit? WHO gets the Credit? 


Proration: interest on loan assumed 


$125,000 x .10 + 12 = $1,041.67 one months’ interest 


31 j 
}\ 


$1,041.67 +31 x 24 = $806.45 
Debit Seller Credit Buyer 


Proration: interest on seller carry loan 


Line 29: Interest on new loan (seller carry loan) 
Closing date: October 25th 

Seller is carrying a 2nd in the amount of $15,000. 
The interest rate is 10%. 

First payment is December 1st. 


WHO gets the DEBIT? WHO gets the CREDIT? 
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Proration: interest on seller carry loan 


| NO LOAN | 


+ $15,000 x 0.10 + 365 x 7 = $28.77 


Debit Buyer and Credit Seller 


Proration: HOA/water bill paid in 
advance/arrears 


Line 32: Water and/or sewer 

Closing date: June 20th 

The bill was due April 1 and is unpaid (broker to collect and 
pay bill). 

The water bill is for a 3-month period beginning April 1. 
Flat rate: $95.44 


WHO gets the DEBIT? WHO gets the CREDIT 


Proration: HOA/water bill paid in 


advance/arrears 
Debit Buyer $11.55 
Mis Debit Seller $84 
Sune 30 Credit Broker $95.55 


Total days = 91 


May 31 
June 19 


April 30 April June 
Seller owes for 80 days 


| Buyer owes for 11 days 


19 | 20 


$95.55 +91 x 80 = $84 $95.55 + 91 X 11 = $11.55 


©Kaplan, Inc. 58 


LEARN Colorado 


Proration: rents 


Line 33: Rents 
Closing date: June 6th 
Total rent collected on the first is $3,000. 


WHO gets the DEBIT? WHO gets the CREDIT 


Proration: rents 
| 30 Days 


>< 


$3000 + 30 x 25 = $2,500 


DEBIT Seller CREDIT Buyer 


KAPLAN) BEAL ESTATE 
Colorado 
Session 6 


Special Topics 
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Competency levels 


e Because there are no standards for competency, it is the 
broker’s responsibility to determine their areas of 
competence. 


e The Commission Position Statements in the Colorado Real 
Estate Manual can be a great guide. 


To determine your competency level, ask 
yourself the following questions: 


Have | completed a similar transaction, such as: 
(1) single-family residence? 
(2) commercial property? 
(3) raw land, farm, or ranch? 
(4) high-end property? 
(5) property management? 
Is there someone | can work with to get help? 
Have | had enough training for this type of transaction? 


How to gain competency 


e Education and training 
e Your company training 
e Local REALTOR® association trainings 
e Continuing education classes (Kaplan) 
e Experience 
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Employing broker supervision 2+ years 


e Employing brokers must provide a reasonable level of 
supervision to employed brokers with two or more years 
of active experience. 

e A reasonable level of supervision includes: providing a 
company policy manual and ensuring that all licensees 
read it and sign that they have read it, and 

e reviewing contracts prepared by every broker to assure 
that they are correctly prepared. 


Employing broker supervision less than 2 
years 


e The employing broker is also responsible for a high level of 
supervision for employed brokers with less than two years of 
active experience. 


* A high level of supervision includes the following: 
e Specific training on company policies 
* Close supervision and assistance with closings, including 
attending closings, assigning other qualified brokers to attend 
closings with the inexperienced broker, and being available to 
answer questions, depending on the needs and experience of 
the employed broker. 


Employee and independent contractor 
status 


e A broker associate, under the supervision of an employing 
broker, may be either an independent contractor or an 
employee for federal income tax purposes. 

e This status does not affect the supervision of the broker, only 
the tax withholding status. 
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Independent contractor status 


e If a broker associate is an independent contractor, the 


broker associate must have a written contract stating that: 


e the employing broker will not withhold income tax, Social 
Security taxes, or Medicare taxes. The independent 
contractor will pay for these individually. 


Employee Status 


e If a broker associate is an employee of the company, 
e the employing broker must withhold taxes and Social 
Security contributions; and 
e the broker associate may receive other employee 
benefits, such as health insurance, paid vacation, and a 
fixed work schedule, but these are not mandatory. 


Employment agreement 


e You will most likely be working as an independent 
contractor, not an employee. 
e Independent contractors sign an independent contractor 
agreement (ICA) when they are hired. 
e The ICA provides the details of your independent contractor 
status, including the following: 
e You will receive a 1099 form instead of a W-2 form. 


e You are responsible for paying your own taxes and setting 
your own schedule. 
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Errors and omissions (E&O) insurance 


e E&O insurance protects the broker and the public. 


* E&O is required for all active brokers and brokerage 
firms. 


e E&O is required for all licensed corporations or limited 
liability companies (LLC). 

e E&O is provided by any approved state-contracted plan or 
private carrier. 


* E&O insurance must be renewed every year on or before 
December 31. 


Real Estate Administrative Professionals 
(REAP) unlicensed assistants 


e These rules apply to any unlicensed person working for a 
real estate broker, such as an office manager, receptionist, 
assistants, bookkeepers, transaction coordinators, and on- 
site managers, to name a few. 


e Unlicensed assistants may not 
* negotiate, list, or sell; 
e draft contracts or fill in legal documents; or 
e offer opinions, advice, or interpretations. 


Real Estate Administrative Professionals 
(REAP) unlicensed 


e Unlicensed assistants may 

* provide access to properties 

* but may not show a property without the listing broker or 
seller's permission; 

e distribute listing information prepared by a broker; 

e deliver paperwork to other brokers; 

e hold an open house; 

. peyer paperwork to sellers or buyers (if it has been reviewed by a 
roker); 


. prepare market analysis (but the broker must submit and identify 
he preparer); 

* measure a property for a square footage disclosure; and 

. plen checks on a trust account, if authorized by the employing 
roker. 
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Colorado fair housing law 


e Under federal fair housing law, the most stringent law will 
apply. (State is more strict than Federal.) 


e The Colorado Civil Rights Commission enforces the law. 
Complaints may be filed with the Civil Rights Commission up 
to one year or in state court up to two years following the 
alleged discrimination. 


e Colorado fair housing includes all real property, not just 
residential. 


Colorado fair housing (FRESH CORN) 


Fair Housing Act 
Comparison 


a ci 


z 
Race 
tausi 
Sex 


Opportunety 


National Orig 


Colorado fair housing 


Fair Housing Act 
Comparison 


roperty Included in Protected Classes 
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Illegal practices under the fair housing law 


* Steering: A broker selects properties to show or sell based 
on the protected-class characteristics of a buyer. 


* Blockbusting and panic peddling: A broker attempts to 
induce owners in a neighborhood to sell by suggesting the 
property values are about to drop due to changes in the 
racial or ethnic makeup of the neighborhood. 


e Redlining: A lender refuses to loan to individuals in a 


particular area based on the crime rate or racial, ethnic, or 
nationality composition of the area. 


Fair housing complaints 


e If a person believes they have been illegally discriminated 
against, the Colorado Fair Housing Act provides the 
following: 

e They may file a complaint with the Colorado Civil Rights 
Commission. 

e This complaint must be filed within one year after the 
alleged unfair housing practice occurs. 

e The Civil Rights Commission will first seek to voluntarily 
adjust the complaint. 


Colorado fair housing with property 
management 


e Disabled tenants are protected under the law. 
e A disability is defined as any impairment that limits a major life 
activity. 

+ The property manager must allow reversible modifications 
without requiring the tenant to ask for permission. 

e The tenant would be expected to pay for the modifications. 

e Tenants may be required to remove modifications and repair 
damage when they leave. 

+ Property managers must make “reasonable 


accommodations” in rules or policies to accommodate the 
disabled. 
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Colorado fair housing with property 
management service animals 


e The manager must also allow guide or service animals 
even if they have a “no pets” policy. The manager may not 
charge an extra damage deposit for the service animal. 

e Per HUD: “Assistance animals are not pets. They are 
animals that do work, perform tasks, assist, and/or 
provide therapeutic emotional support for individuals 
with disabilities.” 


Obligations of property managers 


e The property manager should select high-quality tenants. 


+ If managing industrial property, the manager should be 
concerned about any environmental issues. 


* No approved form exists for property management contracts; 
each assignment is unique. 


* Broker associates may not manage property unless the 
employing broker signs the contract and manages any trust 
accounts. 


+ If there is no mention of who is going to hold the security 
deposits, the employin broker Should hold them. If the 
deposits will go to the owner, the broker must notify the 
tenant of the transfer (silent lease). 


Security deposits 


e The landlord must return deposits within one month after 
termination of the lease or surrender and acceptance of 
possession. 

e The lease may specify a longer period up to 60 days. 

e The landlord must specify in writing the amounts withheld for 
damage to the propery within the same time period). 

° ie landlord may not withhold funds for “normal wear and 
ear.” 

* The landlord could be liable for treble (triple) the amount of 
deposits wrongfully withheld. 

* A property manager has five business days to deposit rents 
(Commission Rules, CREM). (3 business days for earnest 
money 
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Leasing vs. property management 


e First, it is necessary to determine the difference between 
leasing and property management. 

e Leasing is a one-time activity in which a licensee 
(broker-associate) works with a seller/owner to find a 
tenant for the property. 

e Property management is an ongoing relationship with a 
property owner to manage a property, including the 
responsibility for leasing it. 

e This relationship would require a property management 
agreement signed by the employing broker. 


Property management 


e Broker-associates may not: 
* negotiate a lease without an agreement, or 


e help a friend out by offering to advertise, lease a property, 
or hold funds. 


Taxation of real property in Colorado 


e In Colorado, general property taxes are paid in arrears. 


e The tax becomes a lien on the property (with priority ahead 
of all other liens) on January 1 of the year in which it is 
payable. 

e Taxes may be paid on one of the following schedules: 

+ Payment of one-half on or before the last day of 
February with the remaining half payable no later 
than June 15. 


e Payment of the entire tax by April 30. 
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Seller-assisted down payments 


e Real estate licensees should 
* note all seller-paid costs in all relevant documents and in the 
MLS after closing, 
e advise buyers and sellers to consult legal and tax counsel for 
advice on tax consequences, an 


* cooperate with appraisers and lenders. 


e Title companies and the Real Estate Commission do not require 
this information. 


+ Seller-assisted down payments are most typical in residential 
properties. 


Real estate securities 


e Some real estate-related transactions are defined by law as 
securities transactions. 


e A securities license (stockbroker’s license) is required to sell 
these types of transactions. 


e Both federal securities laws and state securities laws (blue 
sky laws) apply to the sale. 


Examples of real estate securities 


e Examples of when a securities license (stockbroker’s license) 
is required: 
e Shares in a real estate investment trust (e.g., a mutual 
fund investing in real estate instead of stocks) 
e The sale of condominium or time-share units with a 
developer-sponsored mandatory rental pool. 

* This requires that when owners are not using their 
units, they place the unit in a rental pool. The proceeds 
are then divided among all owners whose units were 
available, whether they were rented or not. 
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Real estate securities 


e Listing and selling real estate options for others requires a 
real estate license. 


Note: Real estate options are similar to stock options in 
that they set a specific price, premium, and period of 
time for a contract related to an underlying asset. 
Options can be exercised early or at the expiration date. 
They can also be sold to another investor. 


Adverse possession and prescription in 
Colorado 


e A party seeking to gain ownership by adverse possession must 
have occupied the property for at least 18 years. 
e The period is reduced to seven years if 


e possession is “under color of title” (the party has reason to 
elieve they own the property, such as a fraudulent deed), or 


e the party pays the general property taxes for seven years. 


e The possession must be open, continuous, exclusive, actual, and 
notorious. (Remember the mnemonic OCEAN.) 


+ A party seeking to gain the right to use the property (a 
prescriptive easement) must use the property for 18 years and 
would gain a prescriptive interest. 
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